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Faderal Communicationa Commission
Office of Secretary

January 31. 2003

BY HAND

Marlene ti. Dortch, Secretary

Federal Communications Commission
Office of the Sccrctary

c’o Vistronix, Inc.

236 Massachusells Avenue, N.F.
Suite 110

Washington, DC 20002

RE: Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991,
CG Docket No. 02-278

Dear Ms. Dortch:

On bchalf of Vector Marketing Corporalion, and in accordance with Sections .49 and 1.419of
the Commission’s Rules. 47 C.F.R. §§1.49 and 1.419. we are pleased to submit the attached Reply

Commenlts in the ahovc-captioned proceeding.

Should you have qucestions regarding the enclosed, or require further information, please to nor
hesitate to contact the undersigned.

Very Truly Yours, A

Judith L. Harris /
James P. Schulz

cc: K Dane Snowden
Margaret Egler
Richard Smith
Erica McMahon

130! K Strecl, NW, Delaware
Suile 1 100- East Tower New Jersey
Washington, D.C, 20005-3373 New Yark

202,414,9200 Pennsylvania

Far 2024149299  United Kingdom

Virginia

) . Washington, DC
Forred in the Commonwaaltn of Pennsylvania
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VECTOR MARKETING CORPORATION REED SMITH, LLP
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Olcan, NY 14700 Suite 1100 — East Tower

(716) 373-6141 Washington, DC 20005
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Before the
Federal Communications Commission
Washington, DC 20554

In the Maltter of

Rules and Regulations Implementing the CG Docket No. 02-278

Telephone Consumer Protection Act of 1991

g st "t mamar”

Reply Comments of Vector Marketing Corporation

Vector Marketing Corporation (“Vector”): by its attorneys, hereby submits its

Reply Comments in the above-captioned proceeding.

As noted in thc Comments Vector filed carlier in this proceeding, Vector is the
(1.S. marketing arm of Cutco Cutlery Corporation (“CUTCO”), a manulacturer of fine cutlery
products employing approximately 675 Steclworkers in Olcan, New York. Vector markets
CUTCO cutlery through a sales force ofcollege-age students who sell CUTCO knives as local,
independent sales contractors. Individually, these students usually work for only one or two
scasons during their summer vacations or other school breaks in order to pick up a little extra
spending money and gain valuable sales and business experience. They do not sell CUTCO
knives over the phone, but make face-to-face sales prcscntations in potential customers’ homes.
Thus, their usc of their telephones is generally limited to a few phone calls per day to friends,

family members. and to other people 1o whom they have becn personally referred.

In its Comments, Vector recommended that the Commuission adopt a specific de

minimus exemption from any requirenients regarding do not call lists for small direct sellers, like
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Veetor/CUTCO representatives, who make a limited number of phone calls, from phones not
located at telemarketing call centers, for purposes merely incidental to their jobs (such as to set

up appointments for face-to-face sales presentations).

Vector slated:

Vector urges the Commission to create an exemption or “safe
harbor” in any rules it may adopt for those whose use of the telephone is
nierely an incidental, albeit necessary, component of their jobs as
independent sales reprcscntatives for direct-selling companies and/or who
average fewer than a fixed number ofcalls per day. For example, such a
safe harbor might exempt from the Commission’s rules “any culler who
uses « telephone. other than a telephone loculed at a telemarketing call
center, for the sole purpose of making an appointment for a fuce-to-face
meeting, ond who does not make more than 20 such calls in a single day.
Such a safe harbor would not apply to calls made by home-based
telemarketers who use their own phones to conduct over-the-phone (as
opposed to face-to-facc) sales presentations or to make any other kind of
high volume calls on behalf of telemarketers. Alternatively, the FCC
might adopt an excmption similar to the “face-to-face” exemption
currently contained in the FTC’s Telemarketing Sales Rule, which
exempts “[t]elephone calls in which the sale of goods or services is not
completed, and payment or authorization of payment is not required, until
afier a race-brace sales presentation by the seller.””

’

At the time of Vector’s filing, the Federal Trade Commission {“FTC™) had not yct
released its Amended Telemarketing Sales Rule ("ATSR™). The ATSR was released on
December 18, 2002. On December 20,2002, the FCC, via Public Notice, requested comments
on the ATSR as it relales to the Commission’s rulemaking, and extended the Reply Comment

filing window in order to afford partics sufficient time to prepare and tile such comments.’

"Vector Comments at 9 (emphasis added: internal footnotes omitted). The “face-to-face”
cxemption, in both the original and amended Telemarketing SalesRule, 1s found at 16

C.ER.§310.6(c).

" Consumer & Governmental Affairs Bureau Announces An Extension Of Time To File Reply
Comments On The Telephone Consumer Protection Act (TCPA) Rules, Public Notice,
DA No. 02-3554, Dkt No (02-278, rel. Dec. 20, 2002.



Vector tiles these reply comments. in response to the FCC’s Notice, to update its original

comments in light of the FTC s recent actions.

Specifically, in the ATSR, the FTC did not extend the “face-to-face” exemption
contained in its original Telemarketing Sales Rule to the new ohligations it created regarding the
establishment of a national do not call list. ‘I*hcrefore.that portion of Vector’s original comments
(quoted above) that proposes. as one possibility, that the FCC adopt a “face-to-face” exemption

similar to the exemption contained in the FTC’s original Rule is no longer relevant.

On the other hand. Vector’s request that the FCC create a specific exemption for
small companies with respect to obligations regarding do not call lists remains vital to Vector’s
well-being and to the well-being of similarly situated companies, for all the reasons set forth in
Veclor's original comments. Importantly, such an exemption would be fully in kecping with the
enforcement intentions of the FTC regarding its rcviscd rules, as expressed in a January 15, 2003,
letter froni Donald S. Clark, Secretary of the Federal Trade Commission, to Congressman Amo
Houghton (R-NY), a copy of which is attached hereto. As the letter to Congressman Houghton
states. the FTC intends to clarify in its Compliance Guide for Businesses that individuals such as
Veetor's/CUTCO s independent sales representatives, who call small numbers of personal

referrals out of their own homes, will not be targeted for enforccment under the ATSR.

Thcrcfore, Vector reiterates its request that the Commission adopt a carefully
crafted exemption from the FCC’s do not call requirements for dircet sellers like Vector/CUTCO
and its representatives. Indeed. a specific excinption tracking the language in the FTC’s letter
(e.g., an exemption from any ohligations to check or maintain do not call lists for those who call
a small number of personal reterrals out of their own homes) would adequately address Vector’s
concerns. Such an exemption would harmonize the rules promulgated by the FCC under the

Telephone Consumer Protection Act with the stated enforcement intentions 0f the FTC under the



ATSR. To that end, Vector further urges the FCC to work closely with the FTC staff to see that
the FCC's exemption is specifically acknowledged and/or cross-referenced in the FTC's

Compliance Guide

Respectfully submitted,

Vector Marketing Corppration

/ ," .
By: \_B g g///// &

Judith L. Harris
lames Philip Schulz [/

J

REED SMITH, LLP
1301 K Street, N W
Suite | 100 — East Tower
Washington, DC 20005
(202) 414-9234

lls Altomeys



CERTIFICATE OF SERVICE

) _ | hereby certify that | have this 31" day of January, 2003, caused copies of the
forcgoing "Reply Comments o f Vector Marketing Corporation to be served by first class mail,
postage prepaid, on the following:

Michael K. Powell, Chairman Margaret Egler
Fcderal Comniunications Commission Assistant Bureau Chief
445 12" Street, S.W. Consumer And Government Affairs Bureau
Washington, D.C. 20554 445 12" Street, S.W.
Washington, D.C. 20554
Kathleen Q. Abernathy, Commissioner Richard Smith
Fcdcral Comniunications Coinmission Acting Chief, Policy Division
445 12" Street, S.W. Consumer And Government Affairs Bureau
Washington, D.C.20554 445 12" Street, S.W.
Washington, D.C. 20554
Michael I. Copps, Commissioner Erica McMahon
Federal Communications Commission Attorney Advisor
445 12" Street, S.W. Consumer And Government Affairs Bureau
Washington, D.C. 20554 445 12" Street, S.W.

Washington, D.C. 20554

Kevin I. Martin, Commissioner
Federal Communications Commission
445 12" Street, N.W.

Washington, D.C. 20554

Jonathan S. Adelstein, Commissioner
Fcdcral Comniunications Coinmission
445 12" Street, S.W.

Washington, D.C. 20554

K _.Dane Snowden

Chiel, Consumer And Government Affairs Bureau
445 12" Street, S.W.

Washington, D.C. 20554 7

\ i
Connie E. Royal
Recd Smith LLP
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ANTTE S STATES D5 AMBRICA
FETFRAL TRADE COMMISSION

WARHIT A, D 70750

LA bl The Baretary

January 15, 2003

The Honarable Amo Houglhton

Umted States Douse ol Reprecentaives
1111 Longwarth Houge Oftics Buildiog
Washington, D.C. 20515

Drar Representative Houghton:

A momber of your suadf, Erica Ford, recently sontacted the Commisslon tonceming the
poysible cffeete which the amendments to the Tefemarketing Salcs Rule (TSR) tay have un
CUTCU and the 675 Steclworkars emplayed by the compony. The Conunisxion has now 1ssued
the finad amended Rule and an sccompanying Srxiement of Bagiz and Purpose, purtuant to it
Ruls Reviow, e Telemarkeung and Contumer Frand and Abusc Prevention Act, 2o the
Umnting sl Swengthening America by Providing Appropriste Tools Requised o Inercept and
Obstruct Temrensm Ast (USA FPATRIOT ac). 1 have encloced a copy of the news release
describing fhis action for your isformation.

The amended Rule: (1) retaing most of the gnginal Rule's wquircweats conceming
dexceptive and sbusive 1elcmarkelng acts or practices without major substmbive changes; (7)
crtablithes a nahona) “do-nol-=dl" registry mainteined by he Commission; () define:
“ups:lling"‘lo claify the armendod Rule’s Applicattem bo these trancachions, raquires specific
digelogura: for upaol] transantoms, e cxpressly excliudas wpselling lransactions from cextan
uxemplions in he wnended Pale; (4) requirsd that selles and telimarkelers accepiing payment
by methods other than aredit and debit caeds subjecl Lo cerigin protections oblan exprass
venhable authonzatiun from their cugtomens; (3) retaing the cecmptions for pay-per-call,
franclose, and fce-ro-fate gansaciions, but makes these Iransactons gubject to the natianal ‘*de-
not-call” registry and rerrain othet provisions in the abusive practces section ol the Rule; (5)
specifics oguitements for the use of predichive dialezs; (7) wequites digclosures and prohibits
misrepresentations in conncetion with fie sale of credit card loss protection plans, (8) requoires ao
additional disclosure in connestion with prize promwstions; (9} requires digelosirme and prohibits
misTepragentations in connechion with uffers thuat inchide a nagative ophion featurs; (i 0)
rlieninates the general media and direct mail cxemptions far the telenackedng of credit cord laas
poodeclion plang and business opportunities other thar business arranepments covered by rhe
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The Honorable Amva Huughton -- Page 2

rranchise Ruke'; (31) requirss lelemarketers To transmit caller sacntification infonwstion; [12)
eliminaes the use of post-framsmeiog witneg somfinmation as a macans o obwjning a customzr '~
£xpress veriflable authorizanon when the gouds or services are offered on a freeroopay
conversion” basis: (13) prolubits die dicclosure or receipt af the customer’s or doaor's
uncnerypt billing information for considetation, excepl in limited eircunistances, and (14)
Teguires that the scller or telemarketer obtain the cstomer’s wpress informed consent ta al
transactions, with spesific fequinemens for trans2erions involving “frer-to-pay conversions” and
predcquired account mformating,

The 2moruleal? Rule will bacorge affoative naty days uller the S{atement of Basiz and
Furpose and tw amended Rule aré pohilisbed m the Fedemn) Kegister, and full coumpliunce with
the caller identification transenisavan provision will he required within 365 days after the date of
publication. The Commtission will announce wta fiurs fme the dure by which full compliance
with Scetion 310 461 NiH(B). the “do-not-call” registry peovicion, WAll be required. The
Commission anticipales that fall compliance with the “de not-cali” CEEASTTY povision will ba
required approvdmare] y sewen momhs from the datc 2 conlract s awarded 10 {reate the nalional
repsoy,

Wjth rospett b implementarion of the “do-not-call” regastry, Tshould alse note that e
Commizaion is wacking with the cicaes to develop a sinsle, wtional repletry. The Commmission
eavisions allowing consirmers throughnot the Onited States to register their preferenee not 16
reeovv Tolemarketing calls in a single rantaotion with ane governmenral agenoy. In addition. tha
Compmssion anticipates aliowing telemaikzlers and sellers [o aoeces that contumer egisloanon
information thraugh cue visit 0 3 national websife, developil for that purpota. To further thoss
roabs. the Commission Will allow a)l stadcs, arud the Divect Masketing Associative (DMAY, if itzn
dezites, 19 dovwnload inte the natiopal rRgiflyy -4l np ensd to the skates of he DMA—the
telephone numbers of consumers who have registered with them their preference ol 10 [Soaive
ielemarketing calls. Telesmadieters and seikae will be allows) to acgess that dale threngh the
natioual regisery as the information is voceived, T will take somé time 10 achicve these goals
cenpletely, howerer, and the Commission will continuc 1o wek diligenity with the stales in au
effarr 10 harmunize these difforent systems.

h.

1*:9 Fiually, repayding your specific question, we expsct the Commission will clandy inits
CDmpliﬂTIC-C Gurde fior huminosses Thar small direct sellers, such & mdividugls seiling CUTCO
peaducis, wee unlikely to be impatted by {his provition of the Rulc The stafT vurrently prepanng
complinace pwides anticipatas, in particular. that these wuides will advise that mdividuals calling
auzll numbers of personal veferrals out of their own homes will not l targered for law
enforcotnenl widon by the FTC staff. OF course, if 2 sinall direct sofler waatca Lo avoid
Conlacting a persan whose mumbe is on the regisiry, e enticipate tat = sinyle number looknp
frature will b= inclwded in the Teglgmry ve Iacilitate snch cilons 2tno cost to the a¢)ler,

' Discloswe Requiremnznts avd Probibikions Cancemning Franchizing and Business
Opportunity Vintuee; (MFranchise Rule™), 16 CFR Part 436.
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The Honorable Amo Houghton — Page 3

W e appreciate your interest in this matter, and hope that the above information and the
enclosed materials ate of assistance. Please let us know whenever we can be of scrvice.

Sincersly,

e A

Secretary of the Commission

. F.Q4
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